PRIOR APPROPRIATION: RULE, PRINCIPLE, OR RHETORIC?
A. DAN TARLOCK®

I. INTRODUCTION: FIRST IN TIME, FIRST RIGHT—IS IT A
REAL RULE?

Prior in time, prior in right is the central dogma of western water
law.! With limited exceptions, western water rights are said to be allocat-
ed by the doctrine of prior appropriation.2 The great issue has been
how, not why, exclusive, temporal rights can be obtained to a fixed
quantity of surface, and in more limited cases, ground water “[a]s
opposed to the correlative rights of the common law, whereby all
riparian owners on the stream have equal rights.”3

In all western states except Colorado, the answer is that states use an
administrative permit system to create and to enforce priorities.4 Admini-
strative agencies, originally the office of the state engineer, supervise and
police the acquisition, exercise and transfer of water rights, but admini-
stration has not altered adherence to priority. All water rights remain

* Professor of Law, Chicago-Kent College of Law. Visiting Professor of Law, University of
Hawaii School of Law, Spring 2001. A.B. 1962, LL .B. 1965 Stanford University. I have long been
struck by how much priority talk there is in the West compared to the lack of reported water law cases
that actually enforce a priority. This article is not a systematic empirical study of the extent of priority
enforcement throughout the West, but over the last few years, | have pressed water lawyers,
administrators and academics for specific examples of priority enforcement. 1 would to thank Reed
Benson of Oregon Water Watch; Steven Clyde of Clyde, Snew, Sessions and Swenson, Salt Lake City;
Ramsey Knopf of Patrick & Stowell, P.C., Aspen, Colorado; Reed Marbut, Oregon Water Resources
Department; Joe Sax, House-Hurd Professor of Law, University of California, Berkeley; John
Thorson, former Special Master in the Gila River Adjudication; Gary Weatherford of Weatherford &
Taaffe LLP, San Francisco; and others for providing some answers to my questions, but all opinions
and errors of fact and judgment remain mine.

1. See 1 SAMUEL WIEL, WATER RIGHTS IN THE WESTERN STATES § 299, at 307 (3d ed. 1911).

2. The semi-arid states on both sides of the inner-mountain west first adopted the common law of
riparian rights and then switched to prior appropriation or dual appropriation-riparian systems in the
late 19th century to promote irrigation. See Joseph W. Dellapenna, Riparian Rights in the West, 43
OkvLa. L. REvV. 51, 51-55 (1990). These “dual system” states recognized both appropriative and
riparian rights. See id. In almost all dual system states, riparian rights based on actual use have been
converted to appropriative rights and unused rights have been extinguished. Common law riparian
rights remain important in California, Oklahoma, and possibly Nebraska. California has creatively
converted unexercised riparian rights to low priority riparian rights, see In re Waters of Long Valley
Stream Sys., 599 P.2d 656, 668 (Cal. 1979), but a subsequent case limited the rule to statutory
adjudications, see Pleasant Valley Canal Co. v. Borror, 72 Cal. Rptr. 2d 1, 28-29 (1998). In contrast,
Oklahoma has bucked the west-wide trend and in 1990 revived unexercised riparian rights. See
Franco-American Charolaise, Ltd. v. Oklahoma Water Res. Bd., 855 P.2d 568 (Okla. 1990).

3. I WIEL, supra note 1, § 279, at 291.

4. See JosepH L. § AX ET AL., LEGAL CONTROL OF WATER R ESOURCES 245 (2d ed. 1991); Joseph L.
Sax, Environmental Law at the Turn of the Century: A Reportorial Fragment of Contemporary History,
88 CaL. L. Rev. 2375 (2000).
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not subject ground water to prior appropriation, and California and
Texas provide minimal or no restrictions on pumping. Thus, states have
allowed de jure or de facto ground water mining and have not tried to
use the mild conservation bias inherent in prior appropriation.

The plight of a northern Colorado well owner to enforce a priority
illustrates the difference between ground and surface water rights
enforcement.!07 Mr. Goss owned a senior permitted well in a designated
ground water management district, and as well levels declined, he sought
to enforce his priority against a junior well owner. Under Colorado
ground water law, designated ground water is subsurface water that is
presumed to be not tributary to a surface stream.108 Designated ground
water may be mined pursuant to appropriation permits. “In designated
ground water basins, conservation and reasonable depletion of the
aquifer are paired with economic development . . . .”109 Unlike surface
water in Colorado, ground water is subject to administrative regulation,
but in a true Catch 22, both the state Ground Water Commission and the
local management district disclaimed jurisdiction. Mr. Goss eventually
obtained a writ of mandate against the local district to enforce his
priority. The Colorado Supreme Court per Justice Hobbs, who has been
effectively restating and clarifying Colorado water law in his opinions,
agreed that the local district had the power to enforce well priorities, but
it laid out a procedure and a substantive standard that will make
enforcement highly unlikely. The ground water user must first petition
the District for enforcement, and if it refuses, he is entitled to an
adjudicatory hearing. Unlike a surface appropriation, the senior well
owner is not automatically entitled to enforcement if he proves a decline
in his water table because designated ground water is mined ground
water; thus, the risk of pressure declines or reasonable injury is an
inherent component of the right. The well owner must prove un-
reasonable injury. Put differently, Wiel’s theory of reasonable versus
unreasonable priorities has been applied to ground water.

C. STtrICT ENFORCEMENT IS OFTEN INEFFICIENT

The strict enforcement of priorities tends to lead to inefficient use
practices. The cushion of a senior right combined with the “use it or
lose it” rules, abandonment and forfeiture, create powerful incentives to
use the’ maximum entitlement and to forego investments in water
conservation infrastructure. Larry MacDonnell’s recent study of two

107. See generally Upper Black Squirrel Creek Ground Water Mgmt. Dist. v. Goss, 993 P.2d
1177 (Colo. 2000).

108. See CoLo. REv. STaAT. § 37-90-103(6) (2000).

109. Goss, 993 P.2d at 1189.
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adjacent irrigation districts in the Yakima Valley of Washington State is
instructive. One district, the Sunnyside Division of the Yakima Project,
has senior rights that go back to pre-Reclamation Act diversions, and
these rights are primarily non-proratable. The other, the Roza Irrigation
District, has a contract with the Bureau of Reclamation which is
proratable. The Roza Division receives much less water compared to the
Sunnyside Division in dry years and “has invested heavily in improve-
ments in its water delivery and use systems in order to take best
advantage of the water supply available to it.”110

D. StricT ENFORCEMENT MAY BE UNFAIR

There is increasing and disturbing evidence that priorities and other
aspects of western water law are enforced unequally against politically
marginal users. Indian tribes have trouble enough claiming “wet”
Indian reserved water rights, but they also can face curtailment risks for
their quantified rights above those faced by non-Indian irrigators as the
holders of the original reserved right found out in 1981. The Fort
Belknap Reservation in extreme northeastern Montana is the beneficiary
of the first Indian reserved water right with a May 1, 1888 priority.111
The Tribe has both a direct flow right in the Milk River, a tributary of
the Missouri, and a 1/7 interest in a subsequently constructed reservoir.
In 1985, there was a severe drought in the state, and after the Tribe used
its 1/7 reservoir right, the Bureau of Indian Affairs acceded to a Bureau
of Reclamation request to close the Reservation’s head gate due both to
insufficient water and the threat of water pirates. The Tribe immediately
filed suit, but August rains allowed the Bureau to make temporary
reservoir releases to benefit the Tribe.l12

Instream flow facilitators may also find the rules of prior appropria-
tion apply only to them. In Oregon, the Oregon Water Trust has been
purchasing senior agricultural water rights, and it reports that it is subject
to much more rigorous change of use proceedings compared to
non-instream use transfers, as a result of opposition to instream flow
protection by the Oregon Farm Bureau and Cattleman’s Association.l13
In short, there is full prior appropriation for fish, but not for irrigation.
In the Pacific Northwest, there may be substantial deliveries of Reclama-
tion Project water to non-project beneficiaries to the detriment of endan-
gered salmon. In 1994, allegations of water spreading, the delivery of

110. LAWRENCE J. M ACDONNELL, FROM R ECLAMATION TO S USTAINABILITY: W ATER, AGRICULTURE,
AND THE ENVIRONMENT IN THE AMERICAN WEST 201 (1999).

111. See Winters v. United States, 207 U.S. 564, 567-68 (1908).

112. See CHARLES J. MEYERS ET AL., WATER RESOURCE MANAGEMENT 779 (1987).

113. Interview with Janet Neuman, Professor, Lewis & Clark Law School (June 19, 2000).
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water to ineligible or non-project beneficiaries surfaced, and the Clinton
Administration formed a task force to eliminate the practice and recover
past illegal benefits. In 1995, the Task Force was terminated and the
problem was turned back to the regions, which is a prescription for
inaction.!14 In the meantime, priority enforcement will seldom be an
issue for the beneficiary irrigators. -

E. MunicipALITIES WILL NoT BE DrieDp Upr

The strict enforcement of priorities is not likely to be applied
against municipalities. Equity and efficiency aside, it is unlikely that it
will be politically acceptable to ration water to large cities based on the
strict enforcement priorities. In addition, cities have power, the financial
capability and the legal authority to acquire large reserves to buffer them
against drought of water. Municipal appropriations are subject to lighter
anti-speculative control compared to other appropriations. The “pro-
gressive growth” doctrine allows a city to perfect a water right based on
its anticipated need for the water.115

The doctrine is an exception to the principle that water rights cannot
be held for speculative purposes. The anti-speculation principle seeks to
ensure that water rights are as widely distributed as the available supply
will permit among those who have the present ability to put water to
beneficial use.116 Cities enjoy an even larger exemption from the
anti-speculation principle under the growing cities doctrine. Like the
progressive growth doctrine, this doctrine also allows cities to perfect a
water right to the amount of water that they will need to meet reasonably
anticipated future growth.117

Cities also have a much greater capacity to adjust to short and long
term droughts through rationing and demand management.118 Munici-
pal capacity 1s illustrated by the growing number of western cities that

114. Interview with Reed Benson, Oregon Water Watch (July 21, 2000).

115. See, e.g., St. Onge v. Blakeley, 245 P. 532, 539 (Mont. 1926); State ex rel. State Eng’r v.
Crider, 431 P.2d 45, 48-49 (N.M. 1967).

116. See, e.g., Colorado River Water Conservation Dist. v. Vidler Tunnel Water Co., 594 P.2d
566, 568 (Colo. 1979).

117. See, e.g., Thomten v. Bijou Irrigation Co., 926 P.2d 1, 29-30 (Colo. 1996); City and County
of Denver v. Northern Colorado Water Conservancy Dist., 276 P.2d 992 (Colo. 1954), City and Couaty
of Denver v. Sheriff, 96 P.2d 836 (Colo. 1939); Reynolds v. City of Roswell, 654 P.2d 537 (N.M.
1982); Department of Ecology v. Theodoratus, 957 P.2d 1241, 1257-58 (Wash. 1998) (Sanders, J.,
dissenting); Tarlock & Van de Wetering, supra note 85; Janis E. Carpenter, Water for Growing
Communities: Refining Tradition in the Pacific Northwest, 27 ENvTL. L. 127 (1997); Dennis J. Herman,
Note, Sometimes There is Nothing Left to Give: The Justification for Denying Water Service to New
Customers to Control Growth, 44 Stan. L. REv. 429 (1992).

118. Steven Clyde reports that in the last major drought in Utah, which occurred in the early
1990s, some agricultural users were curtailed, but “no domestic water rights were cut off,” although
cities were forced to ration and limit landscape irrigation. Interview with Steven Clyde; Clyde, Snow,
Sessions, and Swenson; Salt Lake City, Utah (Sept. 19, 1999).
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have, of necessity, begun to add water supply elements to their growth
management plans. For example, San Diego, California faces the double
problem of limited natural surface and ground water supplies and a iow
priority Colorado River entitlement. The city has linked water supply
and growth as part of its ongoing growth management program and has
outlined a five-part strategy. In the future, San Diego will depend pri-
marily on a combination of (1) more efficient use of existing supplies,
(2) demand management, (3) the reallocation of existing supplies
through water marketing, (4) more limited new storage and distribution
facilities, and (5) greater conjunctive ground and surface water use.!19
The most extreme example of water planning and conservation as a
strategy for unlimited growth accommodation is Arizona’s 100-year
assured water supply policy. The state’s Groundwater Management Act
imposes a duty on all new developments, and thus on their municipal
suppliers, to establish that there will be “a sufficient supply of water
which will be physically available to satisfy the applicant’s 100-year
projected water demand.”120 The rules are structured to eliminate
reliance on continued ground water mining to establish an assured water
supply. Initially, the rules set off a scramble to acquire agricultural water
rights in remote counties, but more recently, municipal suppliers will
have to pay the high Central Arizona Project (CAP) rates for Arizona’s
underused Colorado River entitlement.12] As Phoenix and Tucson have
used more surface water, municipal water use has started to decline in
part because of a wetter than average cycle, ground water conservation,
and increased reliance on gray water for turf irrigation.122 Other cities
are slouching toward marginal cost pricing to limit water use. El Paso,
Texas estimates the recoverable ground water in its share of the Hueco
Bolson, which it fought so hard to expand into New Mexico, will be
depleted by 2025, but the cities El Paso and Ciudad Juarez will grow to 5
million people.123 El Paso has implemented an aggressive conservation
strategy including a seasonable excess use rate structure. This inverted
rate structure charges users a rate based on the customer’s percentage
use above their average winter consumption.!24 All of these strategies

119. See San Diego County Smart Growth Coalition Water Resources Availability Study Team,
http://co.san-diego.ca.us.sgc/water/recommendations.html (last visited Mar. 3, 2001).

120. Ariz. ApMIN. CoDE § R12-15-703(B).

121. See NATIONAL R ESEARCH COUNCIL, WATER TRANSFERS IN THE WEST: EFRCIENCY, EQUITY, AND
THE ENVIRONMENT (1992).

122. See Arizona Pub. Serv. Co. v. Long, 773 P.2d 988 (Ariz. 1989).

123. See Octavio E. Chdvez, Mining of Internationally Shared Aquifers: The El Paso-Judrez
Case, 40 NAT. RESOURCES J. 237, 248 (2000).

124. Edmund G. Archuleta & Anai J. Padilla, Water Conservation Pricing at the El Paso Water
Utilities (visited Sept. 27, 2000) <http://twri.tamu.edu/twriconf/w4tx98/papers/padilla.html>.
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will buffer cities in times of shortages and minimize the possibility of
priority enforcement.

F. THE LARGER THE ALLOCATION, THE MORE DIFFICULT IT IS TO
ENFORCE PRIORITIES

Prior appropriation applies to large as well as small amounts of
water, but the larger the block, the less important priorities will be. There
are many reasons for this assertion. First, large blocks of water come
from carry-over storage reservoirs, and it takes a prolonged drought to
produce shortages. Second, larger block holders will have the political
clout to resist enforcement. California’s ability to take surplus water
from the Colorado River illustrates this reason in action. Third, the larg-
er the block, the easier it is for entitlement holders to absorb
proportionate cut backs.

The low risk of priority enforcement among large block holders is
nicely illustrated by California’s long success in diverting the Colorado
River in excess of its priority. In 1922, the seven Colorado River basin
states allocated the Colorado River between the two basins. Each basin
was given 7.5 million acre feet, and the lower basins, Arizona, California
and Nevada were given an additional 1 million acre feet. In 1928,
Congress passed the Boulder Canyon Project Act to authorize the
construction of Hoover dam.!125 The three lower basin states could not
agree on an allocation because California had already put over 5 million
acre feet to use. The Act resolved the conflict by allocating 4.4 million
acre feet to California, 2.8 million to Arizona and 300,000 to Nevada.!126
Three years later, the major California water users agreed to an internal
priority schedule which applied to the almost 5.4 million acre feet of
water the state was diverting.127 To complicate matters, under the seven
party agreement, the four major irrigation districts adjacent to the River
enjoy a superior priority over the Metropolitan Water District, which
serves much of urban Southern California. Subsequently, Arizona v.
Californial?8 construed the Act as a Congressional apportionment of the
lower basin flow among the three basin states and therefore confirmed
the 1928 Congressional appointment, which in effect subordinated
California’s customary use priority to Arizona’s equities.

125. See Pub. L. No. 70-642, 45 Stat. 1057 (codified as amended at 43 U.S.C. §§ 617-617u
(1994)). For a history of the apportionment of the Colorado, see Charles J. Meyers, The Colorado
River, 19 STAN. L. REV. 1 (1966).

126. See 43 US.C. § 617¢(a) (1994).

127. See NORRIS HUNDLEY, W ATER IN THE WEST: THE COLORADO RIVER COMPACT AND THE
PoLITiCS OF WATER IN THE AMERICAN WEST 287 (1975).

128. 373 U.S. 546 (1963).
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The law and politics of the Colorado River have long been primarily
driven by efforts of all the basin states, except of course, California, to
prevent California’s actual use from ripening into a permanent right.
California has consistently diverted about 5.2 million acre feet a year.129
Arizona technically succeeded in curtailing this use when the Supreme
Court ruled that the Boulder Canyon Project Act limited California to
4.4 million acre feet and that the Secretary of Interior had the power to
apportion both surpluses and shortages.13¢ California, however, has long
been able to ignore Arizona’s entitlements for legal and hydrologic
reasons. First, Arizona had to convince the federal government to
authorize the Central Arizona Project to put her share of the River to use
in the populous interior. California was able to force Arizona to
subordinate her CAP priority to California’s as the price for Congres-
sional authorization of the project. Second, the long delay in con-
struction and the CAP transformed it from an agricultural to an urban
supply project, and allowed California to continue to use its 700,000 acre
feet of surplus water throughout the twentieth century as central Arizona
and Las Vegas grew into major urban agglomeration.13!

California’s excess diversions may be slowly ending. Exponential
urban growth in Arizona and Nevada, along with Indian entitlements and
compliance with the Endangered Species Act, raise the very real possibil-
ity that California must now live with its 4.4 allocation.!32 The three
lower basin states and the Department of Interior agreed to a curtailment
plan which would never pass muster as a substance abuse treatment pro-
gram.133 There will be no cold turkey or paid withdrawal for California.
California will have at least fifteen years to reduce its diversions from 5.2
to 4.4 million acre feet.

G. INTER-REGIONAL PoLitics CAN TRUMP PRIORITY

A priority is ineffective unless water can be put to beneficial use,
and inter-regional politics may prevent this. This limitation is illustrated

129. See SAX ET AL., supra note 4, at 701-02.

130. See Arizona v. California, 373 U.S. 546, 565, 580 (1963).

131, California had an additional advantage of being able to borrow in dry years and pay back in
a wet year, but in wet years when water was spilled because of a surplus, the payback obligation was
in effect canceled. Interview with Joe Sax, House-Hurd Professor of Law, University of California-
Berkely (Sept. 1, 1999).

132. See SAX ET AL., supra note 4, at 701.

133. California and Las Vegas will still be able to tap into Arizona’s surplus, if any. The
Department of Interior has issued a final rule which allows authorized state entities in the three lower
Colorado River Basin states to store unused Colorado River entitlements water in off-stream reservoirs
and aquifers. After unused surplus entitlements have been offered to entitlement holders in the storing
states, the Secretary of Interior may release the water pursvant a voluntary Interstate Release
Agreement for use in another Lower Basin state. See 43 C.F.R. pt. 414 (1999) (explained at 64 Fed.
Reg. 58,986 (Nov. 1, 1999)).
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by the story of the lower Missouri Basin’s political triumph over the
upper. In brief, in 1944 Congress authorized the Pick-Sloan Plan, an
amalgam of Corps of Engineer flood control and Bureau of Reclamation
irrigation projects.!34 Five mainstream Missouri River dams were added
to the Fort Peck dam in Montana to turn the river into a series of lakes
and a narrow channel below Gavin’s Point dam.135 The grand compro-
mise of Pick-Sloan was that the Upper Basin states and Indian tribes
would give up a great deal of land for the mainstream reservoirs which
would provide immediate flood control and navigation enhancement for
the lower basin in return for future irrigation projects.i36 The Pick-
Sloan dams were built, but Montana, North Dakota, and South Dakota
never received the promised irrigation projects for a variety of reasons,
including poor drainage and the end of federal subsidization of
irrigation.!137 As the price for the dams, Senators O’Mahoney of
Wyoming and Millikin of Colorado succeeded in enacting an
amendment which gives irrigation and other upstream consumptive uses
priority over navigation.!38 The O’Mahoney-Millikin Amendment is of
no use to the Upper Basin states. Today, the issue is whether the
reservoirs should be re-operated to protect endangered species and
recreation interests, and the Upper Basin states are trying to induce the
river master, the U.S. Army Corps of Engineers, to expand its mission
from flood control and navigation enhancement to include ecosystem
management and recreation enhancement.

IV. CONCLUSION

The net result of the large and small reservoirs and distribution
systems that vein the West is that the risks of variable stream flows and
the actual enforcement of priorities have been masked by this infrastruc-
ture and the importance of priority diminished. Carry-over storage
reduced, rather than eliminated, the inherent risks and therefore, created
the conditions for the expectation of a dependable supply to become the
real rule of water allocation. Water rights are more accurately character-
ized as a risk allocation regime among a wide range of claimants.139

134, See JouN R. FERRELL, BIG DaM ERA: A LEGISLATIVE AND INSTITUTIONAL HISTORY OF THE
PICK-SLOAN MISSOURI BASIN PROGRAM, at xii (1993).

135. See id. at 61-63.

136. See THORSON, supra note 68, at 82-83.

137. See THORSON, supra note 68, at 80.

138. See John P. Guhin, The Law Of The Missouri, 30 8.D. L. REv. 346, 411 (1985).

139. This analysis borrows from some of premises of “green Property” theory such as the need
to recognize that entitlements are part of a larger landscape, the role of public participation in defining
the expectations of property right holders, see Terry W. Frazier, The Green Alternative to Classical
Liberal Property Theory, 20 VT. L. REv. 299, 357-63 (1995), and the insight that property rights have
always been redefined as societies have changed, see Impenal Irrigation District v. State Water
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Property rights, in contrast to contracts, are not conventionally defined as
risk allocation mechanisms because the law of property seeks to
eliminate the risk that there will be an interference with complete enjoy-
ment, such as an unconsented entry. Courts often announce that the
function of water law is to create certain, exclusive property rights, but
the real function should be to protect the expectation of the water users
to a sufficient supply to support the underlying beneficial use. Natural-
ly, there will be considerable resistance to this idea, as a 2000 California
Supreme Court opinion illustrates, which underscores the idea that
courts, legislatures, and users must be persuaded that priority departures
are both fair and efficient.

In a recent ground water adjudication, the California Supreme Court
had an opportunity to implement an expectation-based allocation
scheme but refused to do so when the scheme conflicted with priority
rights.140 The opinion illustrates the likely judicial resistance to priority
modification. In brief, the Mojave River basin in southern California is
a severely over-drafted ground water basin. After a lengthy negotiation,
the trial court imposed a physical solution, much like compulsory unitiza-
tion is imposed on holdout oil and gas pumpers, after over 80 percent of
the basin water users agreed to it. Under the solution, pumpers were
assigned a free production allowance; pumping in excess of the
allowance was subject to a charge dedicated to the purchase of
replacement water. California ground water law divides rights among
overlying, appropriative, and prescriptive rights.141 Overlying owners
have priority over non-overlying users; non-overlying users may obtain
appropriative rights only if there is surplus water—water in excess of safe
yield. Non-overlying pumpers can also obtain prescriptive rights. These
rules are difficult to administer, in large part because most ground water
basins are overdrafted, and in the past the courts have preferred
basin-wide solutions that equitably distribute the burdens of limiting
ground water use to safe yield among all basin users to the strict
declaration and adjudication of rights.142

The Mojave settlement pitted large municipal users against alfalfa
and dairy farmers who decided to stand on their “prior” overlying

Resources Control Board, 275 Cal. Rptr. 250, 256 (1990); Joseph L. Sax, Property Rights and the
Economy of Nature: Understanding Lucas v. South Carolina Coastal Council, 45 STaN. L. REv. 1433,
1447-48 (1993). However, I ultimately make a more traditional argument that the voluntary or
involuntary adjustment of the risks inherent in water rights to modify (but not eliminate) historic water
delivery patterns is a limitation inherent in a water right title and thus constitutional under the
restrictive test of Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992). See Fred P.
Bosselman, Limitations Inherent in the Title to Wetlands at Common Law, 15 STAN. ENVTL. L.J. 247
(1996), for a creative application of this argument to wetland regulation.

140. See City of Barstow v. Mojave Water Agency, 5 P.3d 853, 869 (Cal. 2000).

141, See City of Los Angeles v. City of San Fernando, 537 P.2d 1250, 1307, 1318 (Cal. 1975).

142, See City of Pasadena v. City of Alhambra, 207 P.2d 17, 32 (Cal. 1949).



2000] PRIOR APPROPRIATION 909

rights, and the California Supreme Court held that trial courts lack the
authority to, based on the doctrine of equitable apportionment, impose a
physical solution on holdout overlying pumpers which alters their
preexisting rights. “[I]t is clear that a trial court may impose a physical
solution to achieve a practical allocation of water to competing interests,
[but] the solution’s general purpose cannot simply ignore the priority
rights of the parties asserting them.”143 The court’s reluctance to im-
pose the solution on the holdout farmers appears to be based on the
conclusion that it was inequitable to deprive the farmers of their prior
water rights because the payment of replacement waters would be a
hardship to them.144

City of Barstow v. Mojave Water Agency!45 illustrates the force of
the idea of priority, but courts must eventually recognize that appropri-
ate rights have never been risk free. Two consequences follow from the
explicit characterization of appropriate water rights as risk allocation
mechanisms. First, water users must simultaneously plan for the reduc-
tions dictated by the strict enforcement of priorities and for alternative
reduction scenarios. In general, priorities are likely to be enforced in the
short but not the long run. A serious shortage from a “natural” or
“global climate change-induced” drought will strain existing allocation
schemes and induce different adaptation patterns. Second, as the West
tries to incorporate ecosystem restoration into existing consumptive
entitlements, new, often ad hoc risk sharing schemes will emerge. These
will not displace prior appropriation; they will be overlaid on existing
entitlements. But, these schemes will alter the risks of existing entitle-
ment holders. The focus should shift, as Samuel Wiel predicted long

143. City of Barstow, 5 P.3d at 869. For a prescient defense of the Supreme Court’s holding, see
Rebecca Sugerman, The Mojave Basin Physical Solution: It’s a Good Idea, But Is It Good Law?, 6
HasTings W.-Nw. J. ENvTL. L. & PoL’y 307 (2000).

144, Professor Brian Grey of Hastings College of Law attributes the Supreme Court’s protection
of holdouts to the trial court; failure to determine if the holdout’s use was in fact a reasonable,
beneficial one. Interview with Brian Grey, Professor, Hastings College of Law (Sept. 22, 2000). Ciry
of Barstow takes California water law in a new direction, priority enforcement, and it is a substantial
break with the Court’s long tradition of trying to accommodate water law to changing conditions
without undue disruption of beneficial uses. The opinion is not unsupported by precedent, but it has
two primary flaws. First, those who agreed to the settlement are estopped to assert “better” water
rights once they agree to a physical solution, so the incentives for basin-wide agreements are
substantially undermined. Second, the overlying owner’s ground water rights lack the very attributive
of priority-certainty that justifies strict enforcement. Prior overlying ground water rights in California
are highly uncertain. They are correlative; no fixed allocation formula exists, and they are subject to
a Constitutional provision that limits all water rights to reasonable and beneficial uses. In short, the
expectations of a fixed quantity of water are much less than a surface appropriator with a fixed
priority date. City of Barstow will not be the last word on priority or physical solutions in the state, but it
substantially increases the burden on those trying to devise and implement innovative solutions that
promote both equity and efficiency.

145. 5 P.3d 853 (Cal. 2000).
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ago, to the reasonable rather than formal expectations of the right
holder.146

146. See WIEL, supra note 1, § 310, at 329,



